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IN THE COURT OF ADDL. CHIEF JUDICIAL MAGISTRATE, TEZPUR 

  PRESENT: SRI KAUSHIK KUMAR SHARMA,  

ADDL. CJM, TEZPUR 

                                        G.R. Case No: 737/10 

                              U/s 365 of IPC    

                                            State  of Assam 

v. 

                Md. Ali Hussain….……Accused 

Ld. Advocates: For Prosecution……… Sri M. Das, Ld. Addl. P.P 

           For Defence……Md. A. Harus, Ld. Advocate. 

Evidence Recorded on: 07.7.17, 20.10.17. 

Argument heard on: 25.10.17 

Judgment delivered on: 07.12.17 

                                                    J U D G M E N T 

1. The prosecution’s case, in brief, is that, on 25.4.10, when Md. Hanif Ali,the 

ten year old son of the informant, was going to the Madrasa, situated at 

Katonibari, the accused, Md. Ali Hussain had kidnapped him and confined 

him in a vacant house. On 27.4.10, the son of the informant could manage 

to escape from the said house and came back to the house of the 

informant. Hence, the case. 

2. The informant   had lodged a FIR at Thelamara P.S.  Accordingly, 

Thelamara PS Case No. 42/10, u/s 365 of IPC was registered. After 

investigation, charge sheet has been filed u/s 365 of IPC against the 

accused  Md. Ali Hussain. Charge u/s 365 of IPC has been framed against 

the accused, which on being read out and explained to him, to which he 

pleaded not guilty and claimed to be tried.   

3. The prosecution has examined three witnesses including the informant and 

thereafter, closed its evidence. Accused is examined u/s 313 of CrPC. 

Defence has not adduced any evidence. Heard arguments.  
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4.  POINTS FOR DETERMINATION: 

a. Whether the accused had kidnapped Md. Hanif Ali, with the 

intention to wrongfully or secretly confine him, on 25.04.10? 

 

DISCUSSION AND DECISION BASED ON REASON: 

5. PW1, Md. Hanif Ali, in his examination in chief has stated that the 

informant is his father. He stated that he knows the accused. The incident 

had taken place about 7 years ago. He stated that when he was coming 

back from his home to his hostel, at Katonibari, the accused Ali Hussain, 

had called him. Thereafter, the accused grabbed his hand ,gagged his 

mouth and took him away in a Maruti car. The accused had kept him in a 

house in the middle of a river, for two days. After 2 days, he broke  open 

the back door of the house and managed to escape. There was no one in 

that house. He came back to his house on his own. Thereafter his father 

had lodged FIR. He gave his statement before a Magistrate u/s 164 of Cr 

PC. Exhibit 1 is his statement and Exhibit 1(1) is his signature. 

6. In his cross examination, he stated that the accused is his brother-in-law. 

His sister had obtained divorce from the accused. The accused had tried to 

take back his sister with him, but they did not allow the accused to do so. 

His sister had lodged one case u/s 498A of IPC against the accused. He 

does not know whether this case is pending or not. His age was 10 years at 

the time of the incident. He does not remember the date of the incident. 

The incident took place at about 1 PM . There were shops and the dwelling 

houses near the place of occurrence. On the day no shop was open. He 

stated that before he could raise hue and cry, the accused had gagged his 

mouth. He also stated that he did not raise hue and cry  during the time he 

was being taken in the car. He stated that he was being blind folded, and 

hence he could not say how he was being taken. He denied that he did not 

state before the investigating officer that he was being kept in the middle 

of a river. He denied the suggestion that a false case was lodged against 

the accused as because his sister had left the house of the accused. 
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7. PW2, Md Azizur Islam, in his examination in Chief has stated that he knows 

or the accused and the informant. He stated that Hanif Ali is his nephew. 

He stated that he does not know about the incident. He also stated that he 

did not see the incident . He is stated that in the morning and at around 

6/6:30AM, Hanif Ali had come to the house of his father. When he was 

asked why he came, he stated that Ali Hussain had taken him. Thereafter, 

the informant had contacted him and both of them came to Thelamara 

police station and lodged the case. He stated that  Hanif Ali told him about 

the incident.  

8. In his cross examination, he stated that he did not see who had kidnapped 

whom. He was not present in the house of the informant at the time when 

Hanif Ali had come to the house. 

9. PW3, Md. Akbar Ali, in his examination in Chief has stated that he is the 

informant. He also stated that Hanif Ali is his son. He stated that there was 

some disturbance between the accused and Hanif Ali about 7 to 8 years 

ago. He stated that the accused had taken his son to his house and where 

his son had stayed for two days. He thought that the accused had 

kidnapped his son. Exhibit 1 is his FIR and Exhibit 1 (1) is his signature . He 

stated that he had lodged this case due to misunderstanding. He stated 

that he has no accusation or allegation against the accused. He also stated 

that he has no objection if the accused is acquitted from this case. The 

matter has been amicably settled between both the sides as per his own 

wish. 

10. In his cross examination, he stated that the accused is his son-in-law. His 

son, Hanif Ali, used to visit the house of the accused and used to stay there 

at times. He stated that due to mistake he had thought that the accused 

had kidnapped his son.  

APPRECIATION OF EVIDENCE: 

11. On a bare perusal of the testimony of PW1, it is clear that he has alleged 

that the accused had kidnapped him and kept him inside a house in middle 

of a river, but he had managed to escape from the captivity after two days. 

He also stated that he came to his house and then, his father, ie the 

informant had lodged the case. But, the informant(PW3), in his evidence, 

has stated that he had lodged this case due to misunderstanding and that 
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he has no allegation or accusation against the accused. He has also stated 

that by mistake he had thought the taking of his son by the accused to his 

house as kidnapping. Nowhere, in his evidence, PW3, has stated that the 

accused had kidnapped his son. He has only stated that the accused had 

taken his son to his house , where his son had stayed for two years. The 

accused is the son in law of the informant and brother in law of PW1. In 

such a relationship, it is not unusual for accused to take his brother in law 

to his house for stay. From the evidence of PW3, a reasonable doubt has 

cropped up, as to whether the accused had forcibly taken PW1 with him 

and confined him in a house. There is material contradiction between the 

testimonies of PW1 and PW3. Thus, it is unsafe to rely on the testimony of 

PW1.  

12. Moreover, PW2, who is the uncle of PW1, has also not alleged that the 

accused had kidnapped PW1. He has stated in his evidence that he does 

not know about the incident, and that who had kidnapped whom. If any 

such incident had actually happened, as asserted by PW1, then, his uncle 

would have known about the matter. But the silence of PW2, in his 

testimony, raises doubt on the prosecution’s story.  

13. Furthermore, it is on record that the relationship between the accused and 

the informant side is not cordial,  because, the daughter of the informant 

had filed a criminal case against the accused . Therefore, in the absence of 

corroboration by independent evidence, the testimony of PW1 cannot be 

relied upon.  

14. In the light of the above, I am of the considered view that the prosecution 

has failed to prove  that the accused had kidnapped PW1 with the intention 

to confine him wrongfully or secretly. Hence, the offence u/s 365 of IPC is 

not proved, beyond reasonable doubt.  Hence, the accused is acquitted of 

the said charge and is set at liberty forthwith. 

15.  The judgment is pronounced in the open court on this 07th of December, 

2017, in the presence of both sides. The judgment is prepared under my 

hand and seal of this Court. 
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16. The bail bond shall remain operative till 6 months from the date of this 

order and shall stand cancelled after the expiry of 6 months. 

17.  The case is, accordingly, disposed of. 

 

 

(K.K. Sharma) 

                                            Addl. CJM, Sonitpur, Tezpur 
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LIST OF DOCUMENTS EXHIBITED BY THE PROSECUTION: 

EXT1: STATEMENT OF VICTIM U/S 164 CrPC. 

EXT2: FIR 

                                  

                                        (K.K. Sharma) 

                                            Addl. CJM, Sonitpur, Tezpur 

 

 

 


